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Document Sponsor Questions 
 

Q: If my Company's name is on the DATAIR Prototypes (ie. my Company is a Document 
Sponsor), do we have to adopt anything prior to 12-31-07 on behalf of all of the adopters?   
A: No, nothing on behalf of all of the adopters. DATAIR as Mass-Submitter of the Prototype Plans 

has adopted the Amendments for all of your plans regardless of whether your Company's name is on 

the document.  

 

Q: On the prototype documents sponsored by DATAIR, will you be sending out the 415 
amendments?  
A: Yes, the 415 Amendments are part of the 2007 Interim Amendments and will be sent with the 

annual sponsor reporting information. 

 

Q: Will a regional sponsor under the reporting program have the ability to use this program 
to send this notification letter? 

A: Yes. It will produce the notification letter, but you'll also need to provide the amendment itself 

to your clients.  Complete instructions will be contained in the Sponsor Reporting CD Release (at 

this time, anticipated availability mid-December).  A cover letter for your clients will be provided 

with the Release.  

 

Q: Can we adopt the terminating amendment on behalf of our clients?  
A: No, the Terminating Amendment for Defined Contribution Plans and the separate Terminating 

Amendment for Defined Benefit Plans must be signed individually for each Plan. 

 

Q: Can DATAIR provide a well worded cover letter to send with these amendments?   
A: A cover letter for your clients will be provided with the Release.  

 

Q: My company's name is on my prototypes (I think this means I am a Regional Sponsor). Did 
I hear you say that I can adopt of behalf of my clients as long as there are no changes 
necessary to the amendment? But, I must notify clients? Is there a sample letter avaiable for 
this?   
A: Yes, DATAIR as Mass-Submitter of the Prototype Plans has adopted the Amendments for all of 

your plans regardless of whether your Company's name is on the document. A cover letter for your 

clients will be provided with the Release. 

 

Q; Do we have to do a mass adoption of the amendments for all our plans using our word-for-
word adopter prototype?  
A: Since you are a Word for Word adopter, what we adopt is automatically included in your 

document also. DATAIR as Mass-Submitter of the Prototype Plans has adopted the Amendments for 

all of your plans regardless of whether your Company's name is on the document.  

 
 
 
 
415 Questions 



 

Q: When will the 415 amendment be available on the document system? 

A: The 415 amendment is already available as part of the 2007 Interim Amendments online 

http://www.DATAIR.com/softupdate.htm#RD. The DC Interim Amendment and Termination 

Amendment are part of the 1.16c update available for download. The Defined Benefit Amendments 

will be in the system with the 1.17 cd release.  

 

Q: The final 415 regs apply to limitation years beginning on or after 7/1/07, which would be 
2008 for calendar year plans. So wouldn't amendments to calendar year plans be required in 
2008, not this year?  
A: The amendment has provisions that are effective in 2007. 

 

Q: A DATAIR prototype that has an amendment to limit safe harbor contributions to $2,500 
for HCEs, does the employer need to adopt the 415 amendment by 12/31/2007?  
A: You can not limit the contribution for the HCE in the Prototype of Volume Submitter, however, 

you can limit the HCE compensation in the prototype. This would have no effect on the 415 limit.  

 

Q: What is an example of a change that would trigger the need to amend?  
A: Any box that is checked in the Adoption Section triggers the need for a signature and adoption 

date. 

 

Q: Is that a smarter way to go to not worry about what payroll company does? 

A: One always has to be concerned with how payroll company information is reported. You need to 

review with the payroll company what data they collect and how. The collection process and 

working with the payroll companies will be different company to company  

 

Q: If you choose w-2 definition of pay does it eliminate some of these issues on 415?  
A: No. You may still have issues with post severance compensation, since some of the compensation 

for hours worked in 2007 will actually get paid after the date of the Participant's termination of 

employment. 

 

Q: What if a client previously adopted a 401(k) amendment that said no post-severance comp 
was included, but now the client wants to adopt the amendment to comply with the 415 
definition of comp   
A: If you continue to exclude post severance compensation, you do not need to adopt the 

amendment. The amendment automatically excludes post severance compensation.  

 
Q: So, if we would want to elect to include sick, vacation pay, ect as part of 415(c)(3) Comp, we 
WOULD need to amend the plan by end of 2007 PYE? 

A: Yes, The Amendment automatically excludes these items, so an adoption is required.  

 
Q: If the 401k PSP doc allows for in-service distributions at age 59 1/2, is this a problem for 
the money purchase account? 

A: No, the pension restrictions apply.  
  

Q:  For 401(k) Prototype plans - I need to adopt the interim amendment before the end of the 
plan year beginning in 2007 or your prototype defaults will override for 2007.  
A: The amendment has provisions that are effective in 2007. These provisions will automatically 

become effective for the 2007 plan year because DATAIR is adopting the amendment on behalf of 

all adopting employers.  

 

http://www.datair.com/softupdate.htm


The 415 provisions are also contained in this amendment but are not effective until the first day of 

the limitation year/plan year beginning on or after 7/1/07. If you want to change the 415 provisions 

you must adopt the changes by the last day of the limitation year/plan year beginning on or after 

7/1/07.  

 

If you want to apply these changes retroactively to plan years beginning before 7/1/07 you should 

adopt the amendment by the last day of the 2007 plan year.  
 
Normal Retirement Age (NRA) Amendment 
 
Q: Do I need to be concerned with the Normal Retirement Age amendment? 
A: The NRA amendment is a concern for Defined Benefit, Target Benefit and Money Purchase 

Plans. This includes any Profit Sharing Plans that hold assets from merged Money Purchase or 

Target Benefit Plans.  

 

Q: Is there a sample amendment on your website or on the document system for NRA?  
A: The NRA provision is in all 4 Amendments posted to our website in Word Format.  2 are for 

Defined Contribution Plans (on-going and terminating) and 2 are for Defined Benefit Plans (on-

going and terminating). The defined contribution amendments are also available in the 1.16c web 

update. The defined benefit ones will be available in the 1.17 cd release.  

 
Q: If you have a 401k profit sharing plan with transferred accounts from a money purchase 
plan, do we to be concerned (and possibly change) the NRA?   
A: The plan must follow the pension restrictions. Therefore, the NRA may need to be amended.  

 

Q: If the NRA is 55 to 62, do you need to apply for a determination letter? 
A: Whether a retirement age of 55 to 62 satisfies the new rules is based on a facts and 

circumstances assessment.  You should be able to support your position upon audit. See 

www.irs.gov "2007 Interim and Discretionary Amendments" for further information. The IRS 

program for submission of plans for GUST ends December 18, 2007.  

 

Q: If NRA is less than age 55 should a determination letter be applied for?  
A: Whether a retirement age of 55 to 62 satisfies the new rules is based on a facts and 

circumstances assessment.  You should be able to support your position upon audit. You should 

submit any plan with an NRA less than 55 and ask for a ruling on the NRA selected. See 

www.irs.gov "2007 Interim and Discretionary Amendments" for further information. The IRS 

program for submission of plans for GUST ends December 18, 2007.  

 
Q: How does early retirement age factor in?  
A: Early retirement age in not a factor. The NRA problem is caused by pension plans that allow in-

service distributions at NRA.  

 

Q: Are there any concerns with a 401k plan that has old Money Purchase money and  J&S 
provisions with the 59 ½ distributions?  
A: For Defined Contribution plans, the NRA amendment only applies to Money Purchase and 

Target Benefit assets that have been merged into the plan.  

 
 
 
 
Terminating Plans 

 

http://www.irs.gov/
http://www.irs.gov/


Q: Can the amendments on the web site be used for a terminating prototype?   
A: Yes.  Please see the power point presentation for the highlights. 

 

Q: Also, the Normal Retirement Age amendment required for plans terminating in 2007?   
A: Yes. All amendments apply to terminating plans. There is still a question about defined benefit 

plans terminated prior to the publication of the regulations on May 22, 2007. 

 

Q: DB or DC plans terminated in 2007. What would be the cut off date requiring the 
termination amendments?  
A: The latest possible date is generally considered to be before the assets are distributed. However, 

in some case the IRA has accepted amendments done after the distribution of assets.  

 

Q: If Profit Sharing Plan resolution/amendment to terminate was signed in 2006 but assets not 
distributed until Dec. 2007, is DC termination amendment needed?  
A: The termination date is the controlling date on the amendments. If a defined contribution plan is 

up to date on all amendments on the DATAIR document System, we do not believe that a terminating 

amendment is necessary for a 2006 DC termination.  

 

Q: If we are terminating a DC Plan in 2007, how do we update the Plan?   
A: Adopt the 2007 DC Termination amendment and check to 2006 Cumulative List and Rev. Proc. 

2005-66 for cutoff dates.  

  

Roth Amendment 
 

Q: All plans that used the DATAIR ROTH amendment to add Roth now have just over 1 
month to adopt the final Roth Amendment that is just now being released?      
A: Yes, for calendar year plans that added the ROTH provision for the 2007 plan year. This 

Amendment is "discretionary" and as such will need to be adopted by the end of the plan year in 

which this change is effective.  

 

Q: Did you say that the Roth Hardship withdrawal is taxed?   
A: The taxation is dependent on the 5 year qualification and the proration of basis to earnings.  

 

Q: If a plan adopted the Roth amendment starting 1/1/2006, is a new Roth amendment 
required now and what should the effective date be? 
 A: Yes.  The effective date is the first day of the current plan year. 

 

Q: Is the Roth Elective Deferral Amendment is required by end of 2007 PLAN year or 2007 
TAX year?   
A: End of Plan Year because it is a discretionary amendment.  

 

Q: Did you say that the Roth amendment is now available on the document system? 
A. Yes, in Release 1.16.0200 for both prototype and volume submitter. 

 

Q: Regarding the Roth provision, is it required that a separate investment account be opened 
or are we allowed to add it to existing funds and track it separately for accounting purposes? 
A:. A separate account is required to be accounted for separately on paper including the earnings, 

you do not need to physically separate the money.  

 

Q: Will multi-plan operations allow to find all plans with Roth 401(k) amendments previously 
prepared?   
A: No. Not at this time. 



  

Timing and Adoption of Interim Amendments 
 

Q: Do I need to sign or adopt anything for the prototype interim amendments? 

A: Only if one of the options on the Adoption Section of the Interim Amendment is chosen (by 

placing an "X" in the box) A signature will be required along with an adoption date.  Otherwise, 

DATAIR as Mass-Submitter, can adopt the amendment on behalf of your clients.  

 

Q: What is the deadline for the 415 amendment if not changing default provisions? 

A: Limitation Years on or after 7/1/07; however, this does not affect the deadline for the adoption of 

the Interim Amendment (if adoption is required), since there are additional provisions in the 

Amendment. 

 

Q: Is there any type of list available with the interim amendments and each of the deadlines 
for any changes in our DATAIR Documents that would be considered a "discretionary" 
amendment" to help us keep matters straight?  
A: The DATAIR Amendments are all inclusive which means there is one deadline for adoption, if a 

signature is required. A "discretionary" amendment is anything that is not "interim" and therefore is 

not mentioned in the Amendment. 

 

Q: Do all Volume Submitters have to be amended during 2007 or was that 2009?  
A: All Volume Submitters must be adopted (dated and signed). For the provisions that are effective 

in 2007 the amendment needs to be for 2007. 2009 is for PPA deadline. 

 

Q: Will the amendment DATAIR prepared overwrite the final regs amendments we did at the 
end of 2006? What answer should we have in order not to have to make a change?   
A: That depends because it is taking effect at a later point in time.  If you choose an option that is 

inconsistent with a prior option chosen then the current amendment provision will be in effect.   

 

Q: Do the same rules for timing apply to union plans?   
A: DATAIR generally does not address union issues as the documents are not designed to 

accommodate union plans. We have not seen a cite that indicates that union plans have any special 

qualifications that would allow for different timing. 

 

Q: When you say you have deadline up to tax filing deadline do you mean 5500 deadline or do 
you mean the client's corporate return?  
A: Per Internal Revenue Procedure 2007-44, the entity's tax filing return (including extensions) for 

the employer's taxable year that includes the change. 

 

Q: If we have used a prototype and slapped on a class allocation amendment, do these plans 
get the automatic prototype sponsor's amendment, or do they need to adopt their own 
amendments?  
A: Revenue Procedure 2007-44 section 3.12 states that a plan sponsor continues to amend the plan 

on behalf of the adopting employers in this situation.  

 
Q: When does an Individually Designed plan need to make the amendments?  
A: Individually Designed plans are required to make the same Interim and Discretionary 

Amendments contained in the list published by the IRS.  

 

Q: Do you know if an ERISA 403(b) plan add the additional 2 reasons for hardships now or 
must they wait until the 403(b) effective date?  
A: DATAIR does not have a 403(b) Plan. Please check with your document provider. 



 

Q: What is a DC reversion? 
A: A defined contribution plan at the time of termination may have suspense accounts or forfeitures 

that the plan is unable to allocate due to all participants being at the 415 limit for the year. These 

amounts that remain are unallocated and can revert to the employer.  

 

Q: Why not make an interim document available so that we don't have to draft a GUST 
document plus 5 amendments like the interim EGTRRA document? 

A: DATAIR does not have an Interim EGTRRA Document, we have a good-faith EGTRRA 

Amendment.  The interim document has been tried causing more problems than the benefit of the 

document.  

 
Q: Will IRS approval be for all submitters at one time or DATAIR separately? 
A: DATAIR’s understanding is that all letters will be issued at the same time.  

 

Q: How long after the EGGTRA docs are approved, will our clients have to adopt the 
amended plans? 

A: The IRS will announce that when they issue the Advisory & Opinion Letters. It's expected that 

you will have until the end of 2009.  

 

Q: What is the likelihood that the IRS will extend the deadline beyond 12-31-07 for interim 
amendments? 
A: There will be no extension. 

 

Q: It is my understanding that the IRS has opined that if you go over and above the number of 
classes, 2, then on the next cycle you would be required to be on a Volume submitter 
document! Could you comment on this?   
A: This is not true. There is no restriction on the classes for the volume submitter. For the prototype, 

review LRM #94. For using each participant in their own class however, the LRM restricts the 

number of allocation rate groups among the NHCE based on the number HCEs in the plan.  

 

Housekeeping 

  

Q: Where is the list of Required Amendments since GUST found on the website?   
A. The listing of required amendments can be found on the DATAIR website under the software 

updates for RD. http://www.DATAIR.com/PDF/Required%20Amendments.pdf  

 

Q: Will there be SMM language in the new release? 

A: Yes 

 

Q: Will Batch processing be available so that we can add the amendments to a number of 
plans all at once? 

A. No, Not at this time due to time constraints.   

http://www.datair.com/PDF/Required%20Amendments.pdf

