NOTICE TO PRACTITIONER

For Roth Deferrals and In-Plan Roth Conversions
The attached Notice and Election Form informs a participant of the employer’s intent to:

· amend a plan to add a Roth Deferral option to plans that currently do not permit them; and/or

· amend a plan to include an in-plan Roth conversion feature, thereby allowing  a participant to convert all or a portion of his non-Roth accounts to an in-plan Roth Rollover Account.

A 401(k) plan that does not presently allow Roth Deferrals cannot permit in-plan Roth conversions until their participants are given the opportunity to make Roth Deferrals. 

An in-plan Roth conversion can be made from any vested amounts held in a non-Roth Account (pre-tax deferrals, employer matching, or non-elective accounts); provided the amounts are distributable from a plan as an eligible rollover distribution.  Eligible rollover distributions may be requested as an In-Service Distribution under the terms of the plan. 

The employer is not required to allow in-plan Roth conversion of all non-Roth Accounts that are subject to the In-Service Distribution provisions of the plan.  However, a plan with an existing In-Service Distribution provision cannot be amended to limit that right.

If a plan does not presently allow In-Service Distributions, the employer can amend the plan to: 

· add In-Service Distribution options to the Plan, or

· add a “limited” In-Service Distribution option for in-plan Roth conversion purposes only

The plan must be amended to provide for in-plan Roth conversions and the Notice must specifically address the type of In-Service Distributions that will be permitted for an in-plan Roth conversion.

The plan must be amended by December 31, 2011 to reflect the provisions in the Notice that you provide to the participants.

The plan shall establish and maintain for a participant a separate account for each Roth contributions Account, designated Roth Deferral Account; conversion account, In-Plan Roth Rollover Account; or transfer account and Designated Roth Rollover Account that is accepted into the plan. 

Although the in-plan Roth conversion is a taxable distribution, it is notconsidered a distribution for the following purposes:

· Section 72(p) (relating to plan loans). A plan loan transferred in an in-plan Roth conversion without changing the repayment schedule is not treated as a new loan ( the rule in section 1.72(p)-1, Q&A-20, of the Income Tax Regulations does not apply). 

· Section 401(a)(11) (relating to spousal annuities). A married plan participant is not required to obtain spousal consent in connection with an election to make an in-plan Roth conversion. 

· Section 411(a)(11) (relating to participant consent before an immediate distribution of an accrued benefit in excess of $5,000). The amount rolled over continues to be taken into account in determining whether the participant’s accrued benefit exceeds $5,000, and a notice of the participant’s right to defer receipt of the distribution is not triggered by the in-plan Roth conversion. 

· Section 411(d)(6)(B)(ii) (relating to elimination of optional forms of benefit). A participant who had a distribution right (such as a right to an immediate distribution of the amount rolled over) prior to the rollover cannot have this right eliminated through an in-plan Roth conversion. 

The following explanation describes the tax consequences for an in-plan Roth conversion.  This information must be given to the participant requesting an eligible rollover distribution.  These provisions  will also be included in the 402(f) Special Tax Notice that you are required to distribute to each individual receiving a distribution from a qualified plan.
“SPECIAL RULES AND OPTIONS”:

• If you elect an in-plan Roth conversion and roll over the Eligible Rollover Distribution payment from your In-Service Distribution to a designated Roth Account in the Plan, the amount of the payment (reduced by any after-tax amounts directly rolled over) will be taxed. The taxable amount of your in-plan Roth conversion must be included in your gross income.  However, the payment will not be subject to the 20% mandatory withholding.

The 10% additional tax on a distribution made prior to age 59 ½ will not apply, unless you take the amount rolled over out of the In-Plan Roth Rollover Account within the 5-year period that begins on January 1 of the year of the rollover. 

• If an eligible rollover distribution from the plan in 2010 is rolled over to an In-Plan Roth Rollover Account (and that are not distributed from that account until after 2011), the taxable amount of the rollover will be taxed half in 2011 and half in 2012, unless you elect to be taxed in 2010.

• If you roll over the Eligible Rollover Distribution to an In-Plan Roth Rollover Account, later payments from the designated Roth Account that are qualified distributions will not be taxed (including earnings after the rollover). A qualified distribution from a designated Roth Account is a payment made both after a participant attains age 59½ (or after the participant’s death or disability) and after a participant has had a designated Roth Account for a period of at least 5 years.  The 5-year period described in the preceding sentence begins on January 1 of the year that your first contribution was made to the designated Roth account.

• However, if you made a direct rollover to a designated Roth Rollover Account, in the Plan, from a designated Roth Account in a plan of another employer, the 5-year period begins on January 1 of the year in which your first contribution was made to the designated Roth Account in the plan or if earlier, to the designated Roth Account in the plan of the other employer.

• Payments from the designated Roth Account that are not qualified distributions will be taxed to the extent allocable to earnings after the rollover, including the 10% additional tax on early distributions (unless an exception applies).  

(For further guidance see Internal Revenue Service Notice 2010-84)
****Caution****

We have highlighted in yellow those places in the Notice that need input from the employer. Again, the plan must permit designated Roth Deferrals and must be amended to provide for in-plan Roth conversions based on the plan’s current In-Service Distribution provisions or based on an In-Service Distribution that is limited to an in-plan Roth conversion election.  The Notice must specifically address these provisions and the type of In-Service Distributions that will be permitted for an in-plan Roth conversion. 

<<PLAN NAME>>
PARTICIPANT NOTICE

ADDING ROTH CONVERSION FEATURE

AND

DEFERRAL ELECTION FORM

This Notice is to inform you that <<EMPLOYER NAME>> is amending the Plan [Insert immediately or  <<effective date>>] , 
· To allow you to contribute all or a portion of your Elective Deferrals to a designated Roth Deferral Account effective [Insert immediately or  <<effective date>>]
· add an in-plan Roth conversion feature to the Plan
In addition, if you are eligible for an In-Service Distribution you may elect to convert a portion of your account(s) that qualify as an Eligible Rollover Distribution, after September 27, 2010, to an In-Plan Roth Rollover Account. This process is being called an in-plan Roth conversion and an In-Plan Roth Rollover Account will be established for you. 
[ ALTERNATIVES: Delete all items that do not apply]
1. In-Service Distributions are permitted effective [InsertI immediately or  <<effective date>>]  for those Participants who have reached age 59 ½ solely for the purposes of converting the Accounts listed below to an In-Plan Roth Rollover Account:

[Delete Accounts as appropriate]
All Accounts

Elective Deferrals (after age 59 ½)

Non-Elective Contributions (Profit Sharing)

ADP Safe Harbor Contributions (after age 59 ½)

ACP Safe Harbor Contributions (after age 59 ½)

Matching Contributions

Qualified Matching Contributions (after age 59 ½)

Qualified Non-Elective Contributions (after age 59 ½)

Qualified Matching Contributions (after age 59 ½)

Rollovers

2. Any Account that now qualifies under the provisions of the Plan for an In-Service Distribution (See Summary Plan Description) may be converted to an In-Plan Roth Rollover Account.

3. An In-Service distribution option is being added for the following Accounts:

[Delete Accounts as appropriate]
All Accounts

Elective Deferrals (after age 59 ½)

Non-Elective Contributions (Profit Sharing)

ADP Safe Harbor Contributions (after age 59 ½)

ACP Safe Harbor Contributions (after age 59 ½)

Matching Contributions

Qualified Matching Contributions (after age 59 ½)

Qualified Non-Elective Contributions (after age 59 ½)

Qualified Matching Contributions (after age 59 ½)

Rollovers

4. In-Service Provisions being added:

In-Service Distribution permitted on the following conditions:

[Delete Accounts and limitations as appropriate]
Normal Retirement Age or Age 59&1/2 for Deferrals

Early Retirement Age or Age 59&1/2 for Deferrals

Age _____

Other Conditions: (Select one.)
No other conditions

The amount has been in the Participant’s Account for ___ year

The Employee has been a Participant for _____ Plan Years

The Amount has been in the Participant’s Account for ____ years OR the Employee has been a Participant for ____ Plan Years

The Amount has been in the Participant’s Account for ____ years AND the Employee has been a Participant for ____ Plan Years
“SPECIAL RULES AND OPTIONS”:

The following explanation describes the tax consequences for an in-plan Roth conversion.  
•  If you elect an in-plan Roth Conversion and roll over the eligible rollover distribution payment from your In-Service Distribution to a designated Roth account in the plan, the amount of the payment  (reduced by any after-tax amounts directly rolled over) will be taxed. The taxable amount of your in-plan Roth Rollover must be included in your gross income.  However, the payment will not be subject to the 20% mandatory withholding.

The 10% additional tax on a distribution made prior to age 59 ½  will not apply, unless you take the amount rolled over out of the In-Plan Roth Rollover Account within the 5-year period that begins on January 1 of the year of the rollover. 

• If an eligible rollover distribution from the plan in 2010 is rolled over to an In-Plan Roth Rollover Account (and that are not distributed from that account until after 2011), the taxable amount of the rollover will be taxed half in 2011 and half in 2012, unless you elect to be taxed in 2010.

• If  you roll over the eligible rollover distribution to an In-Plan Roth Rollover Account, later payments from the designated Roth account that are qualified distributions will not be taxed (including earnings after the rollover). A qualified distribution from a designated Roth account is a payment made both after a participant attains age 59½ (or after the participant’s death or disability) and after a participant has had a designated Roth Account for a period of at least 5 years. 
The 5-year period described in the preceding sentence begins on January 1 of the year that your first contribution was made to the designated Roth Account. 
• However, if you made a direct rollover to a designated Roth rollover account in the plan from a designated Roth account in a plan of another employer, the 5-year period begins on January 1 of the year the participant’s first contribution was made to the designated Roth account in the plan or if earlier, to the designated Roth account in the plan of the other employer.

Payments from the designated Roth account that are not qualified distributions will be taxed to the extent allocable to earnings after the rollover, including the 10% additional tax on early distributions (unless an exception applies.
You can find additional information on the tax consequences for distributions from a qualified plan in the 402(f) Safe Harbor Special Tax Notice.
<<PLAN NAME>>
PARTICIPANT DEFERRAL ELECTION FORM
Participant Name:  ________________________________

I hereby acknowledge and understand that as a Participant in <<PLAN NAME>>, I may reduce my salary up to a maximum amount permitted by law. 

I further understand that any amounts I may defer hereunder shall be deducted from my paycheck by my Employer and deposited into my accounts under the Plan by the Plan's Trustees. 

 FORMCHECKBOX 
 I hereby elect to reduce my pay by ________% (or) $_________ each pay period. 

 FORMCHECKBOX 
 I designate _____% (from 1 to 100% in 1% increments) of my deferrals as Roth Deferrals. The Roth Deferrals will be deducted from my pay on an after-tax basis. 

 FORMCHECKBOX 
 I do not wish to have any part of my deferrals treated as Roth Deferrals. 

 FORMCHECKBOX 
 I do not wish to have any part of my pay contributed to the plan at this time. 

This election authorizes my Employer to withhold this amount from my paycheck. This election shall remain in effect until I revoke it in writing or change my election percentage or amount in accordance with the rules of the Plan. Any questions regarding this election should be directed to the Plan Administrator. 

I understand that this election will be implemented as soon as administratively feasible, but no later than 30 days from its receipt by the Employer. 

I understand that the Plan Administrator may limit my salary reduction contributions during the year if doing so will enable the Plan to meet the various Internal Revenue Code and Regulation provisions affecting the Plan. 

	Date: 
	_________/ _____/_________

	
	

	
	

	 ____________________________
	xxx-xx-________________________

	 Participant's Signature
	Social Security Number (last 4 digits)


<<PLAN NAME>>
ROTH CONVERSION ELECTION
For Existing Eligible Account Balances
Participant Name:  ________________________________

Pursuant to the preceding Roth Conversion Notice and Participant Deferral Election Form , I am eligible to receive an In-Service Distribution from the following Accounts and wish to convert my eligible rollover distribution to an In-Plan Roth Rollover Account:

[Delete Accounts as appropriate]
 FORMCHECKBOX 
  All Accounts

 FORMCHECKBOX 
  Elective Deferrals (after age 59 ½)

 FORMCHECKBOX 
  Non-Elective Contributions (Profit Sharing)

 FORMCHECKBOX 
  ADP Safe Harbor Contributions (after age 59 ½)

 FORMCHECKBOX 
  ACP Safe Harbor Contributions (after age 59 ½)

 FORMCHECKBOX 
  Matching Contributions

 FORMCHECKBOX 
  Qualified Matching Contributions (after age 59 ½)

 FORMCHECKBOX 
  Qualified Non-Elective Contributions (after age 59 ½)

 FORMCHECKBOX 
  Qualified Matching Contributions (after age 59 ½)

 FORMCHECKBOX 
  Rollovers

Amount of the Eligible Rollover Distrbution: The amounts I have entered below are available as an eligible rollover distribution, according to the administrative procedures for In-Service Distributions, I hereby request 
an in-plan Roth conversion for: 
 FORMCHECKBOX 
 the maximum amount available 
or 
 FORMCHECKBOX 
$_______________ 

 FORMCHECKBOX 
 __________%
Please consult your Summary Plan Description or contact your Plan Administrator for information on the timing, limitations, or fees that apply to this In-Service Distribution. 
I understand that the In-Service distribution I am requesting is limited for use as an in-plan Roth conversion only.
I understand that an in-Plan Roth conversion cannot be later changed back to a pre-tax account as can be done with rollovers to Roth IRAs outside of the Plan.

	Date: 
	_________/ _____/_________

	
	

	
	

	 ____________________________
	xxx-xx_______________________

	 Participant's Signature
	Social Security Number (Last 4 digits)


