Mergers of Money Purchase Plans into Profit Sharing Plans

Amendment and Restatement of Money Purchase Plans

into Profit Sharing Plans

For lack of a better description, merger mania began shortly after qualified plan consultants fully appreciated the affect the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA) change to section 404(a)(3) of the Internal Revenue Code.  This change increased the deductible contribution limit to profit sharing and stock bonus plans to 25% of eligible compensation.  The question informed employers started asking is, “Why do I need 2 plans to reach a maximum contribution?”  The answer is, in most circumstances, you do not.

Next question, “How do I eliminate the money purchase plan I no longer need?”

Alternatives include:

1.  Terminate the money purchase plan

2.  Merge the money purchase plan into an existing profit sharing plan

3.  The money purchase plan can be amended and restated as a profit sharing plan

Termination of the money purchase plan

If the employer elects to terminate the money purchase plan, the employer will effectively lose control over the assets of the plan.

1. Corporate resolution terminating plan

2. Provide ERISA 204(h) notice to participants of the cessation of accruals under the plan

3. Amend and restate the plan for GUST

4. The participants become 100% vested and entitled to a distribution

5. Participants then can be given the option to rollover their distributions to the profit sharing plan

6. Terminating the money purchase plan and making distributions removes the pension restrictions on in service distributions and qualified joint and survivor requirements of the Code

Merge the money purchase plan into an existing profit sharing plan

There are several ways to accomplish a merger of two plans with respect to GUST.  Both plans may be amended and restated for GUST before they are merged, or the plans may be merged first, then the surviving plan is amended and restated for GUST.

· Amending and restating for GUST before plans are merged

1. Corporate resolution to amend and restate both plans for GUST

2. Amend and restate both plans for GUST

3. Provide ERISA 204(h) notice to participants of money purchase plan of the cessation of accruals under the plan

i. money purchase plan to merge into profit sharing plan

ii. balances to transfer to profit sharing plan

iii. participants will continue to vest according to schedule

iv. qualified joint and survivor annuity requirements continue to apply

v. money purchase balances accounted for separately and not subject to in service distribution options

4. Corporate resolution merging the two plans and designating the surviving plan

5. Transfer money purchase assets to profit sharing plan trust

6. Account for money purchase balances separately

7. File final Form 5500 for money purchase plan after all assets are transferred

· Amending and restating surviving profit sharing plan after merger

1. Corporate resolution merging the two plans and designating the surviving plan

2. Provide ERISA 204(h) notice to participants of money purchase plan of the cessation of accruals under the plan

i. money purchase plan to merge into profit sharing plan

ii. balances to transfer to profit sharing plan

iii. participants will continue to vest according to schedule

iv. qualified joint and survivor annuity requirements continue to apply

v. money purchase balances accounted for separately and not subject to in service distribution options

3. Corporate resolution to amend and restate profit sharing plan for GUST

4. Transfer money purchase assets to profit sharing plan trust

5. Account for money purchase balances separately

6. File final Form 5500 for money purchase plan after all assets are transferred

Amending and restating the money purchase plan into a profit sharing plan

1. Corporate resolution to amend and restate the money purchase plan into a profit sharing plan and do GUST restatement

2. Provide ERISA 204(h) notice to participants of money purchase plan of the cessation of accruals under the plan

i. money purchase plan to be restated as a profit sharing plan

ii. balances to remain in profit sharing plan

iii. participants will continue to vest according to schedule

iv. qualified joint and survivor annuity requirements continue to apply

v. money purchase balances accounted for separately and not subject to in service distribution options

3. Corporate resolution to amend and restate profit sharing plan for GUST

4. Change the registration of the money purchase assets to profit sharing plan trust

5. Account for money purchase balances separately

Caveats

When merging money purchase plans into profit sharing plans or restating money purchase plans as profit sharing plans, care should be taken to examine the provisions of the plans before proceeding.  If there are conflicts, at the very least the plans should be restated for GUST before they are merged.  During this restatement for GUST the plans provisions could be more closely aligned.

1. Is there any conflict in the provisions of the two plans

2. Does the profit sharing plan contain language to preserve the characteristics of the money purchase plan, including qualified joint and survivor provisions and vesting (Section 3.9.3 of Basic Plan Document)

3. Does the profit sharing plan have a provision that requires the money purchase accounts be accounted for separately (Section 3.9.3 of Basic Plan Document)

In the case of prototype plans using the same basic plan document with a snap-off Appendix for the GUST remedial amendment period the merger should not present any problems if the basic provisions of both plans are the same, the snap-off Appendix should cover the operation of the plans during the GUST remedial amendment period.  For example, the following are matters that could have been handled differently by each plan during the GUST remedial amendment period, 

· Top-paid group election

· Calendar year data election

· Mandatory cash out provisions

· Family aggregation

· Minimum Required Distributions

· 30-day waive under plans providing annuities

· Multiple plan provisions

· 415 compensation and section 132(f)(4) deferrals

Internal Revenue Service comments on plan mergers

The Internal Revenue Service has commented on the second method, that is merging the plans first and restating the survivor, the following has been taken from the official IRS web site:

http://192.239.92.40/bus_info/ep/determs.html
“Merged Plans: 

If there are two plans that are being merged together, is it necessary to have both plans separately amended for new tax law prior to the plan merger? 

It is the position of the Service that it is sufficient for only the ‘surviving plan’ to be amended as long as its amendments are written to also retroactively amend the now ‘merged plan’ to comply with the new tax law requirements. A favorable determination letter for the surviving plan may be relied upon with respect to whether the merged plans were timely and correctly amended for new tax law. 

With respect to current law, if two or more plans are merged prior to the end of each plan's GUST remedial amendment period, the plans may be amended to satisfy the GUST requirements in either of two ways: 

1. Each plan can be separately amended for GUST prior to the merger; or 

2. The requirement to amend for GUST can be satisfied through the surviving plan. In this instance, the GUST amendments must be adopted within the GUST remedial amendment period of the surviving plan and the merged plan(s) (see below), and the appropriate amendments must apply to each of the plans that have been merged into the survivor. Thus, some of the amendments to the surviving plan may apply to one or more of the merged plans and not to others, or may apply at different times to each of the merged plans. This would be necessary, for example, if different choices or elections were made in the operation of the merged plans prior to the merger. 

For example, if the merged plan provided for a QJSA (an IRC 411(d)(6) - protected benefit) while the surviving plan did not, the surviving plan must be amended to preserve this option for benefits accrued under the merged plan. The QJSA provisions of the surviving plan should also apply to the merged plan to the extent necessary to allow the plan to comply with current law prior to its merger into the surviving plan. 



Merged Plans: 

What is the controlling date for timely adoption for GUST of merging/surviving plans? 

If only the surviving plan is amended, the GUST amendments must be adopted within the GUST remedial amendment period of the surviving plan and each merging plan. Otherwise, each plan must be amended separately for GUST prior to the close of its GUST remedial amendment period. 



Merged Plans: 

At the time of merger, what should be the qualification status of the merging plans? 

Merging plans must have been timely amended for all TRA 86 requirements, including IRC 401(a)(31) and 401(a)(17). 



Merged Plans: 

What plan documents of the merging plans, if any, should be included in the GUST application for the surviving plan? 

For each plan merged out of existence, the latest determination letter received by the plan sponsor with, if necessary, copies of the signed and dated amendments for IRC 401(a)(31) and 401(a)(17), plus a signed and dated copy of the plan document currently in effect. Submission of these documents will expedite the determination process. 



Merged Plans: 

If there are two plans that are being merged together, is it necessary to have both plans separately amended for new tax law prior to the plan merger? 

It is the position of the Service that it is sufficient for only the ‘surviving plan’ to be amended as long as its amendments are written to also retroactively amend the now ‘merged plan’ to comply with the new tax law requirements. A favorable determination letter for the surviving plan may be relied upon with respect to whether the merged plans were timely and correctly amended for new tax law. 

With respect to current law, if two or more plans are merged prior to the end of each plan's GUST remedial amendment period, the plans may be amended to satisfy the GUST requirements in either of two ways: 

1. Each plan can be separately amended for GUST prior to the merger; or 

2. The requirement to amend for GUST can be satisfied through the surviving plan. In this instance, the GUST amendments must be adopted within the GUST remedial amendment period of the surviving plan and the merged plan(s) (see below), and the appropriate amendments must apply to each of the plans that have been merged into the survivor. Thus, some of the amendments to the surviving plan may apply to one or more of the merged plans and not to others, or may apply at different times to each of the merged plans. This would be necessary, for example, if different choices or elections were made in the operation of the merged plans prior to the merger. 

For example, if the merged plan provided for a QJSA (an IRC 411(d)(6) - protected benefit) while the surviving plan did not, the surviving plan must be amended to preserve this option for benefits accrued under the merged plan. The QJSA provisions of the surviving plan should also apply to the merged plan to the extent necessary to allow the plan to comply with current law prior to its merger into the surviving plan. “

[Warning, consult your ERISA counsel before proceeding]
[Merger of plans before restatement]

RESOLUTION OF

 THE BOARD OF DIRECTORS

 OF THE

<<Company Name>>

Whereas, the Employer has the power to amend and restate the <<Company Name>>, <<MPP Plan Name>> Plan and the <<Company Name>> <<PSP Plan Name>> Plan pursuant to Plan section 3.10.1; and 

On <<Date of Resolution>> the following resolutions to merge the <<Company Name>>, <<MPP Plan Name>> Plan into the <<Company Name>> <<PSP Plan Name>> Plan were duly adopted by 

[unanimous consent in lieu of a meeting]

[a majority]

 of the board of directors of the <<Company Name>>, <<Company Address>> and that such resolutions have not been modified or rescinded as of the date hereof: 

RESOLVED, that the <<MPP Plan Name>> Plan shall be merged into the <<PSP Plan Name>> Plan effective, _______________, 20___;

RESOLVED, that such merger shall be completed by transferring all assets held in the name of the <<MPP Plan Name>> Plan to the <<PSP Plan Name>> Plan;

RESOLVED FURTHER; all Participants shall retain their vested interest in their account balances from the <<MPP Plan Name>> Plan, with Participants continuing to vest according to the vesting schedule contained in the <<MPP Plan Name>> Plan;

RESOLVED FURTHER; with respect to account balances attributable to participation in the <<MPP Plan Name>> Plan, the joint and survivor requirements of the <<MPP Plan Name>> Plan shall continue to apply to money purchase account balances after the transfer to the <<PSP Plan Name>> Plan has been effected;

RESOLVED FURTHER; the Employer shall provide a notice to participants of the <<MPP Plan Name>> Plan that meet the requirements of section 204(h) of ERISA informing them that benefit accruals under the Plan shall cease on, ______________, 20___, and that accounts attributable to participation in the Plan shall not be distributable until termination of service, or early or normal retirement;

RESOLVED FURTHER; the Employer shall file a final Form 5500 when all assets have been transferred to the <<PSP Plan Name>> Plan;

RESOLVED, that the proper officers of the Employer shall act as soon as possible to accomplish all acts necessary to accomplish the foregoing.

The foregoing is a true and correct copy of resolutions adopted by the Board of Directors of <<Company Name>> on the date first written above.

_____________________________ 

Secretary 

_____________________________ 

Date 

[Warning, consult your ERISA counsel before proceeding]
[Merger of plans after restatement]

RESOLUTION OF

 THE BOARD OF DIRECTORS

 OF THE

<<Company Name>>

Whereas, the Employer has the power to amend and restate the <<Company Name>>, <<MPP Plan Name>> Plan and the <<Company Name>> <<PSP Plan Name>> Plan pursuant to Plan section 3.10.1; and

On <<Date of Resolution>> the following resolutions to merge the <<Company Name>>, <<MPP Plan Name>> Plan into the <<Company Name>> <<PSP Plan Name>> Plan were duly adopted by 

[unanimous consent in lieu of a meeting]

[a majority]

 of the board of directors of the <<Company Name>>, <<Company Address>> and that such resolutions have not been modified or rescinded as of the date hereof: 

RESOLVED, that both the <<MPP Plan Name>> Plan and the <<PSP Plan Name>> be amended and restated for GUST effective, _______________, 20___;

RESOLVED FURTHER, that after such amendment and restatement of the <<MPP Plan Name>> Plan it shall be merged into the <<PSP Plan Name>> Plan effective, _______________, 20___;

RESOLVED FURTHER, that such merger shall be completed by transferring all assets held in the name of the <<MPP Plan Name>> Plan to the <<PSP Plan Name>> Plan;

RESOLVED FURTHER; all Participants shall retain their vested interest in their account balances from the <<MPP Plan Name>> Plan, with Participants continuing to vest according to the vesting schedule contained in the <<MPP Plan Name>> Plan;

RESOLVED FURTHER; with respect to account balances attributable to participation in the <<MPP Plan Name>> Plan, the joint and survivor requirements of the <<MPP Plan Name>> Plan shall continue to apply to money purchase account balances after the transfer to the <<PSP Plan Name>> Plan has been effected;

RESOLVED FURTHER; the Employer shall provide a notice to participants of the <<MPP Plan Name>> Plan that meet the requirements of section 204(h) of ERISA informing them that benefit accruals under the Plan shall cease on, ______________, 20___, and that accounts attributable to participation in the Plan shall not be distributable until termination of service, or early or normal retirement;

RESOLVED FURTHER; the Employer shall file a final Form 5500 when all assets have been transferred to the <<PSP Plan Name>> Plan;

RESOLVED, that the proper officers of the Employer shall act as soon as possible to accomplish all acts necessary to accomplish the foregoing.

The foregoing is a true and correct copy of resolutions adopted by the Board of Directors of <<Company Name>> on the date first written above.

_____________________________ 

Secretary 

_____________________________ 

Date 

[Warning, consult your ERISA counsel before proceeding]
[Restating MPP as PSP]

RESOLUTION OF

 THE BOARD OF DIRECTORS

 OF THE

<<Company Name>>

Whereas, the Employer has the power to amend and restate the <<MPP Plan Name>> Plan pursuant to Plan section 3.10.1; and 

On <<Date of Resolution>> the following resolutions to merge the <<Company Name>>, <<MPP Plan Name>> Plan into the <<Company Name>> <<PSP Plan Name>> Plan were duly adopted by 

[unanimous consent in lieu of a meeting]

[a majority]

 of the board of directors of the <<Company Name>>, <<Company Address>> and that such resolutions have not been modified or rescinded as of the date hereof: 

RESOLVED, that the <<MPP Plan Name>> Plan shall be merged into the <<PSP Plan Name>> Plan effective, _______________, 20___;

RESOLVED, that such merger shall be completed by re-registering all assets held in the name of the <<MPP Plan Name>> Plan in the name of the Trustee of the <<PSP Plan Name>> Plan;

RESOLVED FURTHER; all Participants shall retain their vested interest in their account balances from the <<MPP Plan Name>> Plan, with Participants continuing to vest according to the vesting schedule contained in the <<MPP Plan Name>> Plan;

RESOLVED FURTHER; with respect to account balances attributable to participation in the <<MPP Plan Name>> Plan, the joint and survivor requirements of the <<MPP Plan Name>> Plan shall continue to apply to money purchase account balances after the transfer to the <<PSP Plan Name>> Plan has been effected;

RESOLVED FURTHER; the Employer shall provide a notice to participants of the <<MPP Plan Name>> Plan that meet the requirements of section 204(h) of ERISA informing them that benefit accruals under the Plan shall cease on, ______________, 20___, and that accounts attributable to participation in the Plan shall not be distributable until termination of service, or early or normal retirement;

RESOLVED, that the proper officers of the Employer shall act as soon as possible to accomplish all acts necessary to accomplish the foregoing.

The foregoing is a true and correct copy of resolutions adopted by the Board of Directors of <<Company Name>> on the date first written above.

_____________________________ 

Secretary 

_____________________________ 

Date 
